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CNET INSTRUCTION 5090.7

Subj:  LAND USE CONTROLS AT ENVIRONMENTAL REMEDIATION SITES
       ON BOARD U.S. NAVY INSTALLATIONS

Ref:  (a) Comprehensive Environmental Response, Compensation,
          and Liability Act (CERCLA), 42 U.S.C.

(b) Resource Conservation and Recovery Act (RCRA)
(c) OPNAVINST 5090.1B

Encl: (1) Sample Memorandum of Agreement (MOA)

1. Purpose.  To establish a systematic program, protective of
human health and the environment, governing the maintenance of
land use controls at environmental remediation sites onboard
U.S. Navy installations in the Chief of Naval Education and
Training (CNET) Area of Responsibility (AOR).  Land Use Controls
(LUCs) may consist of both engineered controls (e.g., a fence,
signs, or a landfill cap) and non-engineered controls (e.g.,
base master plan land use notations).

2.  Applicability.  This instruction applies to all CNET activi-
ties that hold Class I property (land) with sites undergoing en-
vironmental remediation within CNET’s AOR where LUCs have been
or will be implemented as part of any interim or final site rem-
edy.

3.  Discussion.  The Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) and the Resource
Conservation and Recovery Act (RCRA) (references (a) and (b))
are the two primary federal laws governing the remediation of
sites contaminated with hazardous substances and hazardous
wastes.  The U.S. Navy created the environmental remediation
program to oversee the cleanup of these sites onboard naval
facilities.  Per reference (c), the Naval Facilities Engineering
Command (NAVFACENGCOM) has been assigned the responsibility for
centralized management of the installation restoration program.
Remediation standards for cleanup of contaminated sites are
established to ensure protection for human health and the envi-
ronment.
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a. Substantial savings can be realized through the
selection of cleanup remedies which take into account antici-
pated future land use(s) (e.g., industrial).  However, to be
effective, these future LUCs must be strictly monitored and
maintained as needed.  Both the U.S. Environmental Protection
Agency (U.S. EPA) and several state environmental regulatory
agencies have expressed concern over the Navy’s ability to
ensure the long-term maintenance of any LUCs to be implemented
at contaminated sites.  This concern has resulted in these agen-
cies being reluctant to accept final site remedy decisions that
rely in whole or in part upon LUCs.  Providing appropriate
assurances to these agencies that the U.S. Navy has a mechanism
in place to ensure LUC maintenance at our installations will
allow the Navy to benefit from the application of more cost
effective risk-based cleanup criteria.

    b.  This instruction establishes the requirement that each
CNET installation enter into an agreement with the U.S. EPA and
cognizant state regulatory agencies for ensuring the continued
maintenance of LUCs at those remediation sites where such con-
trols have been or will be implemented as part of any final site
remedy.

4.  Action

    a.  Commanding Officer (CO).  COs of installations conduct-
ing environmental remediation projects shall undertake the fol-
lowing specific actions:

       (1) In conjunction with the cognizant NAVFAC component,
negotiate a Memorandum of Agreement (MOA) between the installa-
tion and the U.S. EPA and appropriate state regulatory agencies
which will facilitate the selection of cost effective-risk-based
cleanup standards that are protective of human health and the
environment.  Unless prior authorization is obtained from CNET
(OS44), the MOA should contain the general provisions reflected
in enclosure (1), to include at a minimum the following:

            (a) A requirement for the retention of the identi-
fied land use category (e.g., industrial or recreational)
throughout the specified remediation period.  Restrictions on
changes in land use should be linked to such vehicles as the
base master planning process.
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            (b) A requirement for the installation environmental
program manager to conduct periodic LUC inspections at covered
sites, with incorporation of this responsibility into the envi-
ronmental program manager’s position description.  These inspec-
tions should be done on either a quarterly, semi-annual or
annual basis as deemed appropriate.

            (c) A requirement for the installation Environmental
Compliance Board (ECB) or the activity environmental program
manager (if an ECB does not exist) to review on a quarterly
basis the status of adherence to all implemented LUCs and report
to the CO the status of compliance with the LUC.

            (d) A requirement to forward an annual report to the
U.S. EPA and appropriate state agency (with a copy to CNET and
the designated NAVFAC component) certifying retention of the
specified LUC category for each affected site on the installa-
tion.

            (e) Procedures to obtain concurrence from the U.S.
EPA and state agency on changes to a previously identified LUC
for a site.  Concurrence of the agencies must be obtained in
writing prior to commencing any construction or other activity
inconsistent with the previous LUC.  Requests for review of a
LUC change proposal must address the degree of change proposed,
the effectiveness of the remediation effort to date, and any
natural remediation which may have occurred since the original
remedial actions.

            (f) A requirement to notify the U.S. EPA and appro-
priate state regulatory agency if, despite proper precautions,
an unauthorized change in land use is discovered by the instal-
lation.  The change in land use will be reported immediately to
the agencies for collaborative determination of an appropriate
remedy.

            (g) An acknowledgement that any funding associated
with additional remediation caused by a LUC change (whether
approved or unauthorized) will be the responsibility of the
installation.

    b.  NAVFAC.  As the agency responsible for the management of
environmental remediation projects, the designated NAVFAC compo-
nent shall undertake the following actions:
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        (1) Take the lead in negotiating the MOA for installa-
tion restoration projects to establish the specific terms for
future LUC maintenance at each covered installation with the
cognizant U.S. EPA regional office and state regulatory agency.

        (2) Review each installation’s compliance with the terms
of its MOA when conducting the tier two Environmental Compliance
Evaluation (ECE) in support of CNET.

5.  Special Note.  Efficiency in site remediation will be given
consideration in determining funding priorities.
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